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Hand Baggage Retained in the Control of the Passenger. — 
The extraordinary liability of a common carrier of goods as an insurer 
has been said to be a survival of the law as it once was in all cases of 
bailment. 1 Probably the only cases holding the bailee liable in the 
absence of negligence rested on his undertaking to carry the goods safe 
from robbery, and the present insurer's liability is a result of a mistaken 
extension by Lord Mansfield of those cases. 2 Whatever the true ex- 
planation of the sources of this liability, its basis is a bailment of 
goods to the carrier as carrier. 3 Liability begins only with the deliv- 
ery of the goods into his possession, 4 and ends when the possession as 
carrier ends. 6 Thus, when the owner accompanies his goods, so that 
the carrier does not assume the bailee's control, the carrier is not liable 
as insurer. 6 

For baggage delivered to the carrier for the journey, he is liable as an 
ordinary carrier of goods. 7 Lord Holt held in two cases that there was 
no responsibility, unless a distinct price was paid for the baggage. 8 But 
the obligation to transport with the passenger certain personal effects 
necessary on the journey 9 has long been recognized 10 and compensation 
is found in the payment of fare. 11 As in the days of the stagecoach the 
bulkier articles were placed in the boot, 12 so now they are taken in a 
separate baggage car. But small articles of immediate necessity the 
passenger has the right to keep with him. 13 

For baggage rightfully retained by the passenger in his sole possession, 
the rule is well settled that the carrier is responsible only for due care. 14 
But the cases are in great conflict where the passenger retains only some 
degree of control. According to some cases, the carrier has apparently 
no responsibility at all. 16 Against steamship companies, New York en- 
forces the peculiar innkeeper's liability. 16 Other cases impose the in- 
surer's liability unless the possession by the passenger is exclusive. 17 
But unless the possession by the carrier is exclusive, the better view 
seems to be to hold the carrier responsible only for due care. 18 This test 
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is in accord with the authorities on the nature of the responsibility of 
the carrier of goods. 19 

A recent case adopts the test suggested, and points out a further re- 
quisite for imposing liability as insurer. Hasbrouck v. New York Central 
& Hudson River R. Co., 202 N. Y. 363, 95 N. E. 808. A trainman of the 
defendant railway, who was assisting the plaintiff in changing cars, had 
her handgrip for about fifteen minutes in the front of the car. For a 
loss of goods from the handgrip, the railway was held responsible only 
for due care. Although the railway had possession, it was merely tem- 
porary, while rendering a service incidental to the carriage of a passenger. 
Thus, to be liable as insurer, the carrier must hold the goods as carrier. 20 
Mere possession is not enough. 21 That the possession is in the regular 
course of business should not produce a contrary result, 22 for of such 
character is the carrier's possession after completion of the journey, 
when due care only is required. 23 The principal case should aid in pro- 
ducing a more desirable state of the authorities. 



Extent of Valid Waiver of Criminal Procedure. — Many inci- 
dents of the usual criminal trial procedure may be waived by the defend- 
ant without rendering his conviction invalid. Examples of this are his 
waiver of a formal arraignment, 1 specification of the charges against 
him, 2 personal presence at the trial, 3 and the right to be confronted by 
witnesses. 4 An accused may agree to be bound by the verdict in the case 
of a co-defendant. 6 The incidents waived may be assured to him by 
constitutions, 6 by statutes, 7 or by the common law. 8 But waiver of a 
jury trial is invalid; 9 similarly, if the jury have not been sworn a con- 
viction is invalid; 10 and, by the weight of authority, a trial by a jury 
of less than twelve, though assented to by the accused, is illegal. 11 In 
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21 The carrier may hold the goods as warehouseman. Laffrey v. Grummond, 74 
Mich. 186. He may have possession momentarily while assisting a passenger to board 
a street car. Sperry v. Consolidated Ry. Co., 79 Conn. 565, 65 Atl. 962. 
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